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December 21, 2004
Nancy Desjardin, Clerk
Kennebec County Superior Court
95 State Street
Augusta, ME 04330-5680
RE; State of Maine v, BiycttiL. Hale
Dear Ms. Desjardin;
Please find attached for filing an Unfair Trade Practice Act Complaint against
Bryan L. Hale, d/b/a Avery Acres Firewood. Please do not hesitate to contact me if you
have any questions.
Sincerely,
"7

T

,

r'U u S

..

JAMES A. MCKENNA
Assistant Attorney General
Office of the Attorney General
6 State House Station
Augusta ME 04333-0006
Tel: (207)626-8842
Email: iim. mckenna@maine. gov

JAM/ceh
Attachment
c:

Bryan L. Hale, P.O. Box 874, Naples, ME 04055
Steve Giguere, Maine Dept, of Agriculture, Quality Assurance & Regulations, 28
State House Station, Augusta, NIE 04333-0028

Primed on Recycled Paper

SUMMARY SHEET
This summary sheet and the information contained herein neither replace nor supplement the filing and service o f pleadings or other papers
as required by the Maine Rules of Court or by law. This form is required for the use of the Clerk of Court for the purpose o f initiating or
updating the civil docket. (SEE INSTRUCTIONS ON REVERSE)

I.

C ounty of F iling o r D istric t C o u rt Ju risd ictio n :

K ennebec County Sup erior Court

II. CAUSE OF ACTION (Che the primary civil statutes under which you are filing, if any.)
This is an action under the M aine Unfair Trade Practices Act, 5 M R.S.A . § 207,209

Pro se plaintiffs: If unsure, leave blank.

III.

NATURE OF FILING
X Initial Complaint
□ Third-Party Complaint Motion to Enforce Judgment
□ Cross-Claim or Counterclaim M otion for Contem pt
EH I f R e in sta te d o r R eopened case, give orig in al D o ck et N u m b er
(If filing a second or subsequent Money Judgm ent Disclosure, give docket number o f first disclosure)

IV.

□ TITLE TO REAL ESTATE IS INVOLVED

V.

MOST DEFINITIVE NATURE OF ACTION. (Place an X in one box only)

Personal Injury T ort
Cl Property Negligence
EH Auto Negligence
EH Medical Malpractice
1—1 Product Liability
EH Assault/Battery
EH Domestic Torts
EH Other Negligence
d Other Personal Injury Tort
Non-Personal Injury T ort
d Libel/Defamation
d Auto Negligence
d Other Negligence
d Other Non-Personal Injury Tort

d
d
d
d
d
X
Q
O
d

Pro se plaintiffs: If unsure, leave blank.

GENERAL CIVIL fCV)
Contract
Contract
Declaratory/Equitable Relief
General Injunctive Relief
Declaratory Judgment
Other Equitable Relief
Constitutional/Civil Rights
Constitutional/Civil Rights
Statutory Actions
Unfair Trade Practices
Freedom of Access
Other Statutory Actions
Miscellaneous Civil
Drug Forfeitures
CHILD PROTECTIVE CUSTODY (P O

d Other Forfeitures/Property Libels
d Land Use Enforcement (80K)
d Administrative Warrant
d HIV Testing
O Arbitration Awards
d Appointment of Receiver
EH Shareholders' Derivative Actions
d Foreign Deposition
d Pre-action Discovery
d Common Law Habeas Corpus
d Prisoner Transfers
d Foreign Judgments
d Minor Settlements
d Other Civil

d Non-DHS Protective Custody
SPECIAL ACTIONS (SAJ
Money Judgments
d

d
d
d
d

Money Judgment Request for Disclosure

Tide Actions
Quiet Title
Eminent Domain
Easements
Boundaries

Q Governmental Body (80B)

REAL ESTATE (RE)
Foreclosure
d Foreclosure
d
d
d Foreclosure-Other
Trespass
d
d Trespass
d
APPEALS (AP) (To be filed in Sun er for Court)
Q Administrative Agency (80C)

Misc. Real Estate
Equitable Remedies
Mechanics Liens
Partition
Adverse Possession
(ADR exempt)

d Nuisance
d Abandoned Roads
d Other Real Estate

O Other Appeals

M.RXiv.P. 16B Alternative Dispute Resolution (ADR):
O f I certify that pursuant to M.R.CÌV.P. 16B(b)f this case is exempt from a required ADR process because:
□

It falls within an exemption fisted above (i.e., an appeal or an action for non-payment of a note in a secured transaction).

□

The plaintiff or defendant ¡s incarcerated in a local, state or federal facility.

o r/
■ QÜ The parties have participated in a statutory prelitigation screening process with ______________________________

_(name

of neutral) o n __________________________ (date).
□

□

The parties have participated in a formal ADR process with
on
(date).

_(name of neutral)

Tills is a Personal Injury action in which the plaintiff’s likely damages will not exceed $30,000, and the plaintiff'requests an
exemption from ADR.

CV-GOI, Rev. 12/01

STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-

STATE OF MAINE, by and through
ROBERT W. SPEAR, Commissioner of
Agriculture and G. STEVEN ROWE,
Maine Attorney General,

)
)
)
)
)
)
COMPLAINT
) (Injunctive and Other Relief Requested)
)
)
)
)
)
)
)

Plaintiffs

BRYAN L. HALE, d/b/a
AVERY ACRES FIREWOOD,

-

Defendant

INTRODUCTION
1.

Plaintiff, State of Maine, by its Commissioner of Agriculture and its Attorney W' A

General, brings this action in the name of the State of Maine pursuant to the Maine
Unfair Trade Practices Act, 5 M.R.S.A. §§ 205-A to 214, and the Maine Weights and
Measures Law, 10 M.R.S.A. Chapter 501.
PARTIES
2. Plaintiff, State of Maine (the “State”) is a sovereign state.

A

3. Defendant, Bryan L. Hale, whose business address is Avery Acres Firewood,

ft

12 Tammy Lane, Windham, ME 04062, is a Maine resident and a seller of firewood used
primarily to heat the homes of Maine consumers.
JURISDICTION AND VENUE
4. This Court has jurisdiction over this action pursuant to 4 M.R.S.A. § 105, 5
M.R.S.A. § 209, 10 M.R.S.A. § 2752.

fir
I)

STATUTORY BACKGROUND
ft ^ D

5. Pursuant to 5 M.R.S.A. § 207, ‘“u nfair or deceptive acts in the conduct of any
trade or commerce are . . . unlawful.”
6. Pursuant to 5 M.R.S.A. § 209:
Whenever the Attorney General has reason to believe that any person is
using or is about to use any method, act or practice declared by § 207 to
be unlawful, and that proceedings would be in the public interest, he
may bring an action in the name of the State against such person to
restrain by temporary or permanent injunction the use of such method,
act or practice, and the Court may make such orders or judgments as
maybe necessary to restore to any person who has suffered any
ascertainable loss by reason of the use or employment of such unlawful
method, act or practice, any monies or property, real or personal, which
may have been acquired by means of such method, act or practice . . . .

^

7. Pursuant to 5 M.R.S.A. § 209, each violation of 5 M.R.S.A. § 207 that results

/\ J

fa n , 0

Rom intentional and unfair or deceptive conduct is a civil violation for which a civil
penalty of up to $ 10,000 may be adjudged.
8. Pursuant to 10 M.R.S.A. § 2621, it is illegal to misrepresent the quantity of

N

<rcJ)

firewood being sold to purchasers.
9. Pursuant to 10 M.R.S.A. § 2624, it is illegal to sell bulk deliveries of firewood
without also providing a delivery ticket containing the following information:
A. the name and address of the vendor and purchaser;
B. the date the firewood was delivered;
C. the quantity of firewood delivered and the quantity upon which the price
was based, if this differs from the delivered quantity; and
D. a description of the kind of firewood being sold.
10. Pursuant to 10 M.R.S.A. § 2751 (5), it is illegal to sell and deliver less
firewood than the quantity represented to the consumer.
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FACTS
11.

Bryan Hale owns and operates a business known as Avery Acres Firewood.

fj-

The business address of Avery Acres Firewood is 12 Tammy Lane, Windham, ME
04062.
12. Defendant Hale sells cut and split firewood to Maine consumers based on a

^

price per cord of wood.
13. Defendant Hale does not provide his firewood customers with a delivery

/f

ticket as required by 10 M.R.S.A. § 2624.

J) J
/

14. In at least 5 separate cases during the summer and fall, 2004, Defendant
Hale sold and delivered significantly less firewood than was represented to the consumer,
and which the consumer paid for, based on the Defendant’s representation.
15. By way of example only, consumers Edward and Elexia Green of Windham,
Maine, in June, 2004, purchased three cords of cut and split firewood from Defendant
Hale, When the Greens’ firewood purchase was measured by the Maine Department of
Agriculture, it was found to be 152.9 cubic feet short. The Greens paid $145 per cord for
cut and split wood and was therefore overcharged $174.00 for the wood they purchased
from Defendant Hale.
COUNT ONE
(Selling Less Firewood Than The Quantity Represented)
16. The State repeats, realleges, and incorporates herein by reference paragraphs
1 through 15 of this Complaint.
17. In at least 5 separate transactions during the summer and fall, 2004,
Defendant Hale delivered to a purchaser less firewood than was represented, and as a
result, the purchaser was significantly overcharged for the firewood.

3

18. The Defendant’s conduct as described in this Count constitutes deceptive

/h£ /4-<j\ 0

acts or practices in the conduct of trade or commerce, and is in violation of the Maine
Unfair Trade Practices Act, 5 M.R.S.A. § 207.
19. The Defendant’s conduct as described in this Count was intentional.

0

COUNT TWO
(Failing To Provide A Delivery Ticket)
20. The State repeats, realleges, and incorporates herein by reference paragraphs
1 through 19 of this Complaint.
21. In at least 5 separate transactions during the summer and fall, 2004, the

f)

Defendant failed to provide to his firewood customers the delivery ticket required by 10
M.R.S.A. §2624.
22. The Defendant’s conduct as described in this Count is in violation of both 10

/y

Ù

M.R.S.A. § 2624 and the Maine Unfair Trade Practices Act, 5 M.R.S.A. § 207.
23. The Defendant’s conduct as described in this Count was intentional.
COUNT THREE
(Violation of Firewood Sales Statutes)
24. The State repeats, realleges, and incorporates herein by reference paragraphs
1 through 23 of this Complaint.
25. The Defendant’s sales of less firewood than the quantity he represented to
his customers were in violation of both 10 M.R.S.A. § 2621 and the Maine Unfair Trade
Practices Act, 5 M.R.S.A. § 207.
26. The Defendant’s conduct as described in this Count was intentional.
RELIEF REQUESTED
Accordingly, the State requests that this Court:
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1. Declare that the Defendant has violated the Maine Unfair Trade Practices Act,
5 M.R.S.A. § 207.
2. Declare that each violation by the Defendant of 5 M.R.S.A. § 207 resulted
from the Defendant’s intentional and unfair or deceptive conduct.
3. Declare that the Defendant’s failure to deliver to consumers the amount of
firewood represented was in violation of 10 M.R.S.A. § 2621 and 10
M.R.S.A. § 2751.
4. Declare that the Defendant’s failure to provide the statutorily required
delivery ticket to his firewood customers was in violation of 10 M.R.S.A. §
2624.
5. Pursuant to 5 M.R.S.A. § 209 and 10 M.R.S.A. § 2753, issue a permanent
injunction enjoining the Defendant, his agents, servants, employees, and any
other person in active concert or participation with him in the sale of firewood
who receives actual notice of this injunction from:
A. failing to deliver to customers the amount of firewood represented;
B. charging the firewood customers more than the represented price per
cord;
C. failing to deliver to firewood customers the statutorily required
delivery ticket; and
D. violating the Maine Unfair Trade Practices Act, 5 M.R.S.A. § 207, in
connection with the offer, sale, advertising, promotion and delivery of
firewood to Maine consumers.

5

6. Pursuant to 5 M.R.S.A. § 209, and the Court’s own equitable powers, award
such equitable relief as the Court deems necessary to redress injury to
consumers resulting from the Defendant’s violations of the Maine Unfair
Trade Practices Act, 5 M.R.S.A. § 207, and the Maine Weights and Measures
Law, 10 M.R.S.A., Chapter 501.
7. Pursuant to 5 M.R.S.A. § 209, order the Defendant to pay a civil penalty of up
to $10,000 for each intentional violation of 5 M.R.S.A. § 207.
S. Pursuant to 5 M.R.S.A. § 209 and 14 M.R.S.A. § 1522 (1) (A), order the
Defendant to pay the State its cost of the investigation and suit, including its
attorney’s fees.
9. Grant such other and further relief as the Court deems just and proper.

Dated:

/A y 's./ j $ y

Respectfully submitted,
G. STEVEN ROWE
Attorney General

James A. McKenna
Assistant Attorney General
6 State House Station
Augusta, Maine 0433 3-0006
Maine Bar No. 1735
(207) 626-8842
Email: iim.mckennafchmame.gov
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-04-293

STATE OF MAINE
KENNEBEC, ss.

STATE OF MAINE, by and through
ROBERT W. SPEAR, Commissioner of
Agriculture and G. STEVEN ROWE,
Maine Attorney General,
Plaintiffs
v.
BRYAN L. HALE, d/b/a AVERY
ACRES FIREWOOD,
Defendant

)
)
)
>
)
)
)
)
)
)
>
)
)

CONSENT DECREE
(Maine Unfair Trade
Practices Act 5 M.R.S.A. §207)

Plaintiff, State of Maine, has filed its Complaint in the above-captioned matter on
December 12, 2004. The State of Maine and Defendant Bryan L. Hale have consented to
entry of this Consent Decree without trial or adjudication of issue of fact or law herein.
This Decree does not constitute evidence against the Defendant or an admission by the
Defendant of any of the allegations in the Plaintiffs Complaint.
NOW, THEREFORE, before the taking of any testimony and without trial or
adjudication of any fact or law herein, and upon the consent of the parties hereto, it is
hereby ordered and decreed as follows:
1.

This Court has jurisdiction over the subject matter of this action and over the
parties consenting to this Decree, The Complaint states claims which may he
granted against Defendant pursuant to the Maine Unfair Trade Practices Act
(UTPA), 5 M.R.S.A. §205-A-214, and the Maine Weights and Measures Law,
10 M.R.S.A. Chapter 501.

2.

Defendant Bryan L. Hale, his agents, employees, assigns, and any other
person in active concert or participation with him in the sale of firewood who •
receives actual notice of this injunction is enjoined from:
A. Failing to deliver to customers the amount of firewood
contracted for, in violation of 10 M.R.S.A. §2751;
B. Charging the firewood customers more than the represented price
per chord;
C. Failing to deliver to firewood customers the statutorily required
delivery ticket required by 10 M.R.S.A.§2624;
D. Misrepresenting the quantity of firewood being sold, in violation
of 10 M.R.S.A. §2651; and
E. Using unfair or deceptive sale practices, in violation of the Maine
Unfair Trade Practices Act, 5 M.R.S.A. §207, in connection with
the offer, sale, advertising, promotion and delivery of firewood
to Maine consumers.

3.

Defendant Hale shall pay restitution to the following consumers who were
delivered less firewood than was represented to the consumer and which the
consumer paid for. These restitution payments are as follows:

RESTITUTION OWED

CONSUMER

$128.00

A. Christa Burch and
Beth Carnicella
71 Sum m it Road
Gray, ME 04039
Tel. 657-2269

2

B. Gerard Caron
178 M yrte Street
Westbrook, ME 04092

$32

C. E dw ard and Elexia Green
101 Pope Road
W indham, ME 04062

$174

D. Richard M. Lawrence
28 Belfort Street
Portland, Maine 04103

$200.00

E. Michael Mallis
395 River Road
W indham, Maine 04062

$231.00

F. Theodore Ozimek
139 E dw ard Street
Portland, Maine 04102

$78

G. Dan Sawyer
163 Dingley Spring Road
Gorham, Maine 04038

$56.00

H. Brian Wolcott
147 Fairwind Lane
Cum berland Foreside,
ME 04110

$70.00

The Defendant shall pay this restitution by certified bank check or money order, payable
to the consumers listed above. These payments shall be made no later than 30 days from
the date of this Consent Decree.

3

4.

For a period of 90 days after the date of this Consent Decree, the Defendant
shall reimburse any consumer for failing to deliver the amount of firewood
contracted for if the consumer presents to the Attorney General an affidavit
that provides a factual basis for the consumers claim of not receiving the
contracted for amount of firewood. This restitution shall be made by the
Defendant within 30 days from the date the Attorney General notifies the
Defendant that the consumer’s affidavit provides a reasonable basis for
restitution.

5.

Pursuant to 5 M.R.S.A, §209, in addition to the above restitution, the
Defendant is ordered to pay the Department of the Attorney General a civil
penalty of $3,500. This civil penalty shall be paid by certified bank check or
money order, payable to the Department of the Attorney General in monthly
installments of $400. Payments shall begin no later than 30 days from the
date of this Consent Decree. The Defendant may accelerate payment of this
civil penalty if he so wishes.

6.

Jurisdiction is retained by this Court for the purpose of enabling any party of
this Consent Decree to apply to this Court at any time for such further orders
as may be necessary for the modification of any of the provisions of this
Decree.

7.

Any violation of the Defendant of the mandatory injunctions listed above fl|2)
and orders to pay money flfs 3-5) shall be subject to the civil penalty
authorized in 5 M.R.S.A. §209.

4

8.

The undersigned, with the knowledge of the terms of the above Consent
Decree, agree to these terms and to the entry of this Consent Decree.

9. .

Each and every violation of this Consent Decree shall he treated as a separate
contempt hereof.

Dated:
Justice, Superior Court

Dated:

For the Defendant:

Dated:

For the Plaintiff:

James A. McKenna
Assistant Attorney General
Office of Attorney General
#6 State House Station
Augusta, Maine 04333
Maine Bar No. 1735
Tel.: (207)626-8842
E-mail: jim.mckenn a(comaine.gov
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December 21, 2004
Nancy Desjardin, Clerk
Kennebec County Superior Court
95 State Street
Augusta, ME 04330-5680
RE; State of Maine v. Bryan L. Hale
Dear Ms. Desjardin:
Please find attached for filing an Unfair Trade Practice Act Complaint against
Bryan L. Hale, d/b/a Avery Acres Firewood. Please do not hesitate to contact me if you
have any questions.
Sincerely,

JAMES A. MCKENNA
Assistant Attorney General
Office of the Attorney General
6 State House Station
Augusta ME 04333-0006
Tel: (207)626-8842
Email; iim.mckenna@maine.gov
JAM/ceh
Attachment
c;

Bryan L. Hale, P.O. Box 874, Naples, ME 04055
Steve Giguere, Maine Dept, of Agriculture, Quality Assurance & Regulations, 28
State House Station, Augusta, ME 04333-0028

Printed on Recycled Paper

SUMMARY SHEET
Tin's summary sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers
as required by the Maine Rules of Court or by law. Tins form is required for the use of tire Clerk of Court for the purpose of initiating or
updating the civil docket. (SEE INSTRUCTIONS ON REVERSE)

I.

County of Filing or District Court Jurisdiction:

Kennebec County Superior Court

II. CAUSE OF ACTION (Cite the primary civil statutes under which you are filing, if any.)
This is an action under the Maine Unfair Trade Practices Act, 5 M.R.S.A. § 207,209
III.

Pro se plaintiffs: If unsure, leave blank

NATURE OF FILING
X Initial Complaint
0 Third-Party Complaint Motion to Enforce Judgment
0 Cross-Claim or Counterclaim M otion for Contem pt

0

If Reinstated or Reopened case, give original Docket Number
(If filing a second or subsequent Money Judgm ent Disclosure, give docket num ber of first disclosure)

IV.

0

V.

MOST DEFINITIVE NATURE OF ACTION. (Place an X in one box only)

TITLE TO REAL ESTATE IS INVOLVED

Pro se plaintiffs: If unsure, leave blank.

GENERAL CIVIL (CV>
Contract
0 Contract
Declaratory/Equitable Relief
0 General Injunctive Relief
0 Declaratory Judgment
0 Other Equitable Relief
Constitutional/ ( ivil Rights
O Constitutional/Civil Rights
Statutory Actions
X Unfair Trade Practices
O Freedom of Access
0 Other Statutory Actions
Miscellaneous Civil
O Drug Forfeitures
CHILD PROTECTIVE CUSTODY (PC)

Personal Injury Tort
0 Property Negligence
0 Auto Negligence
1 1 Medical Malpractice
0 Product Liability
0 Assauit/Battery
0 Domestic Torts
0 Other Negligence
0 Other Personal Injury Tort
Non-Personal Injury T ort
0 Libel/Defamation
0 Auto Negligence
0 Other Negligence
0 Other Non-Personal Injury Tort

0

Non-DHS Protective Custody

0

Money Judgments
Money Judgment Request for Disclosure

0
0
0
0
0
0
0
0
0
0
0
0
0
0

Other Forfeitures/Property Libels
Land Use Enforcement (80K)
Administrative Warrant
HIV Testing
Arbitration Awards
Appointment of Receiver
Shareholders' Derivative Actions
Foreign Deposition
Pre-action Discovery
Common Law Habeas Corpus
Prisoner Transfers
Foreign Judgments
Minor Settlements
Other Civil

SPECIAL ACTIONS (SA)

0
0
0
0

Tide Actions
Quiet Title
Eminent Domain
Easements
Boundaries

0

Governmental Body (80B)

REAL ESTATE IRE!
Foreclosure
Misc. Real Estate
0 Foreclosure
0 Equitable Remedies
0 Foreclosure-Other
0 Mechanics Liens
Trespass
0 Partition
0 Trespass
0 Adverse Possession
APPEALS (API (To be filed in Superior Court) (ADR exempt)
0 Administrative Agency (80C)
0 Other Appeals

0 Nuisance
O Abandoned Roads
0 Other Real Estate

M.RXiv.P. 16B Alternative Dispute Resolution (ADR):
□ I certify that pursuant to M.R.Civ.P. 16B(b), this case is exempt from a required ADR process because:
□

It falls within an exemption listed above (i.e,, an appeal or an action for non-payment of a note in a secured transaction).

□

The plaintiff or defendant is incarcerated in a local, state or federal facility.

□

The parties have participated in a statutory preiitigation screening process with________________________ _________ ______
(name
of neutral) o n __ ______
(date).
The parties have participated in a formal ADR process w ith_________________ ________ _________________ _______.(name of neutral)
on _____________
(date).
This is a Personal Injury action in which the plaintiffs likely damages will not exceed $30,000, and the plaintiff requests an
exemption from ADR.

0
□

CV-001, Rev. 12/01

STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-

STATE OF MAINE, by and through
ROBERT W. SPEAR, Commissioner of
Agriculture and G. STEVEN ROWE,
Maine Attorney General,
Plaintiffs

v.
BRYAN L. HALE, d/b/a
AVERY ACRES FIREWOOD,
Defendant

)
)
)
)
)
)
COMPLAINT
) (Injunctive and Other Relief Requested)
)
)
)
)
)
)
)

INTRODUCTION
1. Plaintiff, State of Maine,'by its Commissioner of Agriculture and its Attorney
General, brings this action in the name of the State of Maine pursuant to the Maine
Unfair Trade Practices Act, 5 M.R.S.A. §§ 205-A to 214, and the Maine Weights and
Measures Law, 10 M.R.S.A. Chapter 501.
PARTIES
2. Plaintiff, State of Maine (the “State”) is a sovereign state.
3. Defendant, Bryan L. Hale, whose business address is Avery Acres Firewood,
12 Tammy Lane, Windham, ME 04062, is a Maine resident and a seller of firewood used
primarily to heat the homes of Maine consumers.
JURISDICTION AND VENUE
4. This Court has jurisdiction over this action pursuant to 4 M.R.S.A, § 105, 5
M.R.S.A. § 209, 10 M.R.S.A. § 2752.

STATUTORY BACKGROUND
5. Pursuant to 5 M.R.S.A. § 207, ‘"unfair or deceptive acts in the conduct of any
trade or commerce a re . . . unlawful.”
6. Pursuant to 5 M.R.S.A. § 209:
Whenever the Attorney General has reason to believe that any person is
using or is about to use any method, act or practice declared by § 207 to
be unlawful, and that proceedings would be in the public interest, he
may bring an action in the name of the State against such person to
restrain by temporary or permanent injunction the use of such method,
act or practice, and the Court may make such orders or judgments as
may be necessary to restore to any person who has suffered any
ascertainable loss by reason of the use or employment of such unlawful
method, act or practice, any monies or property, real or personal, which
may have been acquired by means of such method, act or practice . . . .
7. Pursuant to 5 M.R.S.A. § 209, each violation of 5 M.R.S.A. § 207 that results
from intentional and unfair or deceptive conduct is a civil violation for which a civil
penalty of up to $ 10,000 may be adjudged.
8. Pursuant to 10 M.R.S.A. § 2621, it is illegal to misrepresent the quantity of
firewood being sold to purchasers.
9. Pursuant to 10 M.R.S. A. § 2624, it is illegal to sell bulk deliveries of firewood
without also providing a delivery ticket containing the following information:
A. the name and address of the vendor and purchaser;
B. the date the firewood was delivered;
C. the quantity of firewood delivered and the quantity upon which the price
was based, if this differs from the delivered quantity; and
D. a description of the kind of firewood being sold.
10. Pursuant to 10 M.R.S.A. § 2751 (5), it is illegal to sell and deliver less
firewood than the quantity represented to the consumer.
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FACTS
11. Bryan Hale owns and operates a business known as Avery Acres Firewood.
The business address of Avery Acres Firewood is 12 Tammy Lane, Windham, ME
04062.
12. Defendant Hale sells cut and split firewood to Maine consumers based on a
price per cord of wood.
13. Defendant Hale does not provide his firewood customers with a delivery
ticket as required by 10 M.R.S.A. § 2624.
14. In at least 5 separate cases during the summer and fall, 2004, Defendant
Hale sold and delivered significantly less firewood than was represented to the consumer,
and which the consumer paid for, based on the Defendant's representation.
15. By way of example only, consumers Edward and Elexia Green of Windham,
Maine, in June, 2004, purchased three cords of cut and split firewood from Defendant
Hale. When the Greens' firewood purchase was measured by the Maine Department of
Agriculture, it was found to be 152.9 cubic feet short. The Greens paid $145 per cord for
cut and split wood and was therefore overcharged $174.00 for the wood they purchased
from Defendant Hale.
COUNT ONE
(Selling Less Firewood Than The Quantity Represented)
16. The State repeats, realleges, and incorporates herein by reference paragraphs
1 through 15 of this Complaint.
17. In at least 5 separate transactions during the summer and fall, 2004,
Defendant Hale delivered to a purchaser less firewood than was represented, and as a
result, the purchaser was significantly overcharged for the firewood.
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18. The Defendant’s conduct as described in this Count constitutes deceptive
acts or practices in the conduct of trade or commerce, and is in violation of the Maine
Unfair Trade Practices Act, 5 M.R.S.A. § 207.
19. The Defendant’s conduct as described in this Count was intentional.
COUNT TWO
(Failing T o Provide A Delivery T icket)
20. The State repeats, realleges, and incorporates herein by reference paragraphs
1 through 19 of this Complaint.
21. In at least 5 separate transactions during the summer and fall, 2004, the
Defendant failed to provide to his firewood customers the delivery ticket required by 10
M.R.S.A. § 2624.
22. The Defendant’s conduct as described in this Count is in violation of both 10
M.R.S.A. § 2624 and the Maine Unfair Trade Practices Act, 5 M.R.S.A. § 207.
23. The Defendant’s conduct as described in this Count was intentional.
COUNT THREE
(Violation of Firewood Sales Statutes)
24. The State repeats; realleges, and incorporates herein by reference paragraphs
1 through 23 of this Complaint.
25. The Defendant’s sales of less firewood than the quantity he represented to
his customers were in violation of both 10 M.R.S.A. § 2621 and the Maine Unfair Trade
Practices Act, 5 M.R.S.A. § 207.
26. The Defendant’s conduct as described in this Count was intentional.
RELIEF REQUESTED
Accordingly, the State requests that this Court:
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1. Declare that the Defendant has violated the Maine Unfair Trade Practices Act,
5 M.R.S.A. § 207.
2. Declare that each violation by the Defendant of 5 M.R.S.A. § 207 resulted
from the Defendant’s intentional and unfair or deceptive conduct.
3. Declare that the Defendant’s failure to deliver to consumers the amount of
firewood represented was in violation of 10 M.R.S.A. § 2621 and 10.
M.R.S.A. § 2751.
4. Declare that the Defendant’s failure to provide the statutorily required
delivery ticket to his firewood customers was in violation of 10 M.R.S.A. §
2624.
5. Pursuant to 5 M.R.S.A. § 209 and 10 M.R.S.A. § 2753, issue a permanent
injunction enjoining the Defendant, his agents, servants, employees, and any
other person in active concert or participation with him in the sale of firewood
who receives actual notice of this injunction from:
A. failing to deliver to customers the amount of firewood represented;
/

B. charging the firewood customers more than the represented price per
cord;
C. failing to deliver to firewood customers the statutorily required
delivery ticket; and
D. violating the Maine Unfair Trade Practices Act, 5 M.R.S.A. § 207, in
connection with the offer, sale, advertising, promotion and delivery of
firewood to Maine consumers.
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6. Pursuant to 5 M.R.S.A. § 209, and the Court’s own equitable powers, award
such equitable relief as the Court deems necessary to redress injury to
consumers resulting from the Defendant’s violations of the Maine Unfair
Trade Practices Act, 5 M.R.S.A. § 207, and the Maine Weights and Measures
Law, 10 M.R.S.A., Chapter 501.
7. Pursuant to 5 M.R.S.A. § 209, order the Defendant to pay a civil penalty of up
to $10,000 for each intentional violation of 5 M.R.S.A. § 207.
8. Pursuant to 5 M.R.S.A. § 209 and 14 M.R.S.A. § 1522 (1) (A), order the
Defendant to pay the State its cost of the investigation and suit, including its
attorney’s fees.
9. Grant such other and further relief as the Court deems just and proper.

Dated:

/ XJ U j o ¥_______

Respectfully submitted,
G. STEVEN ROWE
Attorney General
\J
James A, McKenna
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
Maine Bar No. 1735
(207) 626-8842
Email: iinuuckennatAmame.^oy
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October 19, 2006

Nancy Desjardin, Clerk
Kennebec County Superior Court
95 State Street
Augusta, Maine 04330-5680
Re:

State of Maine v. Bryan L. Hale (CV-04-293)

Dear Ms. Desjardin:
Please find enclosed the State’s Motion for Default Judgment, a Memorandum of Law in
support of this Motion, an Affidavit of Counsel, and a proposed Default Judgment and Order. I am
this day sending a copy of these documents to Mr. Hale’s attorney. Please do not hesitate to contact
me if you have any questions.
Sincerely,

JAMES A. MCKENNA
Assistant Attorney General
Office of the Attorney General
State House Station #6
Augusta, Maine 04333-0006
Tel.: (207)626-8842
E-mail: iim.mckenna@maine.gov
JAM/gm
cc:

Edward L. Dilworth, III, Esq., Dow’s Law Office, P.A., P.O. Box 349, Norway, ME 04268

PR IN TE D O N RECYCLED PAPER

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-04-293

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE, by and through
ROBERT W. SPEAR, Commissioner of
Agriculture and G. STEVEN ROWE,
Maine Attorney General,
Plaintiffs
v.
BRYAN L. HALE, d/b/a
AVERY ACRES FIREWOOD,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

STATE’S MOTION
FOR DEFAULT JUDGMENT
(M.R.Civ.P. 55(b))

NOW COMES the State of Maine, Plaintiff in this matter, and pursuant to
M.R.Civ.P. 55(b) moves this court for a default judgment against Defendant Bryan L.
Hale, for the reasons set forth more fully in the Memorandum of Law submitted in
support of this Motion. A proposed Order is attached to this Motion.
WHEREFORE, the State respectfully requests that its Motion for Default
Judgment be granted.

Dated:

/ ®f / ?

j 6é

Respectfully submitted,

J

James A. McKenna
Assistant Attorney General
6 State House' Station
Augusta, Maine 04333-0006
Maine Bar No. 1735
(207) 626-8842
Email: iim.mckenna@maine.gov

NOTICE

Pursuant to M.R.Civ.P. 7(c), opposition to this Motion must be filed not later than
21 days after the filing of the Motion unless another time is provided by the Rules or set by
the Court. The failure to file timely opposition will be deemed a waiver of all objections to
the Motion, which may be granted without further notice or hearing.
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STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-04-293

STATE OF MAINE, by and through
ROBERT W. SPEAR, Commissioner of
Agriculture and G. STEVEN ROWE,
Maine Attorney General,
Plaintiffs

v.
BRYAN L. HALE, d/b/a
AVERY ACRES FIREWOOD,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)

MEMORANDUM OF LAW
IN SUPPORT OF THE STATE’S
MOTION FOR DEFAULT JUDGMENT

INTRODUCTION
NOW COMES the State of Maine, Plaintiff in this matter, and moves this Court, pursuant
to M.R.Civ.P.55(b)(2), for a Default Judgment against Brian L. Hale. The grounds for this
Motion are set forth below.
FACTS
1.

The Defendant was served in hand with the Complaint and Summons in this
matter. The Complaint, along with the return of service, was subsequently filed
with the court.

2.

The Defendant answered the State’s Unfair Trade Practice Act Complaint.
However, the Defendant then failed to respond to the State’s discovery request.
In an Order dated November 18, 2005, Justice Marden found as follows:
In as much as it is clear that the discovery difficulties in this case are
occasioned by the reluctance of cooperation by the Defendant, it is hereby
Ordered:

Defendant will comply with all pending discovery requests by
November 28, 2005 or Defendant will be defaulted. The Clerk is
instructed to enter Default on December 1, in the absence of
discovery action notice properly filed.
When the Defendant then failed to fully answer the State’s discovery, a Default
was entered against him on December 13, 2005.
3.

After the Defendant finally complied with the Court’s discovery Order, the parties
then submitted to court-ordered mediation and reached an agreement. The report
of ADR Conference and Order was accepted by the Court on April 13, 2006 and
the case was deemed resolved. However, the Defendant then refused to sign the
agreed upon Consent Decree.

4.

As a result of the Defendant’s silence, on June 12, 2006 the State filed a copy of
the proposed Consent Decree with the Court and asked for guidance.

5.

On or about June 29, 2006 the Superior Court clerk contacted the State and stated
that the Court had reviewed this material and that if the Defendant did not sign the
Consent Decree with 15 days, the Court would be receptive to a Motion for
Default Judgment.

6.

Therefore, the State is now requesting that the Court enter a Default Judgment
against the Defendant, granting the relief requested in the Complaint.

ARGUMENT
Pursuant to M.R.Civ.P.55(b)(4), no judgment by default shall be entered until the
Plaintiff or the Plaintiffs attorney files an affidavit setting forth facts showing that the Defendant
is not a person in the military service as defined in the Soldiers and Sailors Relief Act of 1940
and that venue was properly laid at the place where the action was brought. This required
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affidavit is attached to this memorandum. The Defendant is a resident of Maine and in the
recent past has been employed by selling firewood and other Maine based work. The Defendant
answered the Complaint in this matter and participated in court-ordered mediation. However, he
has now refused to enter into the agreed upon court-ordered Consent Decree.

RELIEF REQUESTED
Restitution
The Complaint alleges that the Defendant engaged in a pattern or practice of accepting
payment for firewood then delivering significantly less wood than the consumer had paid for.
After measurements by the Maine Department of Agriculture confirmed the short deliveries, the
State’s Complaint requested the Defendant pay restitution to the following consumers, pursuant
to 5 M.R.S.A. §209 of the Maine Unfair Trade Practices Act:
A. Christa Burch and
Beth Carnicella
B. Gerard Caron
C. Edward and Elexia Green
D. Richard M. Lawrence
E. Michael Mallis
F. Theodore Ozimek
G. Dan Sawyer
H. Brian Wolcott

$128.00
$32.00
$174.00
$200.00
$231.00
$78.00
$56.00
$70.00

Injunction
Pursuant to the Unfair Trade Practices Act, 5 M.R.S.A. § 209, the State is entitled to an
injunction permanently enjoining the Defendant and his agents from continuing to deliver less
firewood than consumers paid for.
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Civil Penalties
In addition to the restitution and injunctive relief, the State is entitled to a civil penalty of
up to $10,000 for each intentional violation of the UTPA, 5 IvLR.S.A. § 209. Therefore, the
State is requesting that the Defendant be assessed a civil penalty of $500 per violation for each
transaction described above, for a total civil penalty of $ 4,000. This is $500 more than the civil
penalty agreed to in the Consent Decree.

CONCLUSION
For these reasons, the State respectfully requests that the Court enter a judgment against
the Defendant granting the relief requested in the Complaint.

Dated;

! ®j Í

sj

^ ^

ft?

^

James A. McKenna
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
Maine Bar No. 1735
(207) 626-8842
Email: iim.mckenna@maine.gov
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-04-293

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE, by and through
ROBERT W. SPEAR, Commissioner of
Agriculture and G. STEVEN ROWE,
Maine Attorney General,
Plaintiffs

V.

BRYAN L. HALE, d/b/a
AVERY ACRES FIREWOOD,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF COUNSEL
IN SUPPORT OF
DEFAULT JUDGMENT

STATE OF MAINE
COUNTY OF KENNEBEC, SS.:

I, James A. McKenna, being duly sworn depose and state as follows:
1. Iam an attorney for the Plaintiff in the above-captioned matter.
2. The summons and Complaint were served upon the Defendants and Certificate
of Service was duly filed with this Court.
3. The Defendant, Bryan L. Hale, defended this action and eventually entered into
court-ordered mediation.
4. The Defendant is not an infant or incompetent person and to the personal
knowledge of the undersigned, the Defendant is not in the military service of the
United States, as defined in Article 1 of the Soldiers and Sailors Relief Act of
1940 as amended. The Defendant resides in the State of Maine and conducts
businesses in the State of Maine.

5. Venue is proper in Kennebec County pursuant to 5 M.R.S.A. § 209 of the
Maine Unfair Trade Practices Act.

Dated this

/ 9

day of October, 2006.
V

■o ^ f / h tfC

James A. McKenna
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
Maine Bar- No. 1735
(207) 626-8842
Email: iim.mckenna@maine.gov

Subscribed and sworn to me on this

j9

day of October, 2006.

Notary Public
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-04-293

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE, by and through
ROBERT W. SPEAR, Commissioner of
Agriculture and G. STEVEN ROWE,
Maine Attorney General,
Plaintiffs
v.
BRYAN L. HALE, d/b/a
AVERY ACRES FIREWOOD,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

DEFAULT JUDGMENT
AND ORDER

This matter was successfully mediated with the Defendant on April 10, 2006 and the
results were filed with the Court. On April 20, 2006 the State forwarded to Defendant Hale,
through his attorney, a Consent Decree that embodied the mediated agreement. The Defendant
did not sign the Consent Decree nor has he responded in any manner.
NOW, THEREFORE, given the Defendant’s continued silence in this matter this Court now
enters a judgment in default and orders as follows:
1.

This Comi has jurisdiction over the subject matter of this action and over the parties.
The Complaint states claims which may be granted against the Defendant pursuant to
the Maine Unfair Trade Practices Act (UTPA), 5 M.R.S.A. §205A-214, and the
Maine Weights and Measures Law, 10 M.R.S.A. Chapter 501.

2.

Defendant Bryan L. Hale, his agents, employees, assigns, and any other person in
active concert or participation with him in the sale of firewood who receives actual
notice of this injunction is enjoined from:

A. Failing to deliver to customers the amount of firewood contracted for, in
violation of 10 M.R.S.A. §2751;
B. Charging the firewood customers more than the represented price per
chord;
C. Failing to deliver to firewood customers the statutorily required delivery
ticket required by 10 M.R.S.A.§2624;
D. Misrepresenting the quantity of firewood being sold, in violation of 10
M.R.S.A. §2651; and
E. Using unfair or deceptive sale practices, in violation of the Maine Unfair
Trade Practices Act, 5 M.R.S.A. §207, in connection with the offer, sale,
advertising, promotion and delivery of firewood to Maine consumers.
3.

Defendant Hale is ordered to pay restitution to the following consumers who were
delivered less firewood than was represented to the consumer and which the
consumer paid for. These restitution payments are as follows:
A. Christa Burch and
Beth Carnicella
71 Summit Road
Gray, ME 04039

$128.00

B. Gerard Caron
178 Myrte Street
Westbrook, ME 04092

$32.00

C. Edward and Elexia Green
101 Pope Road
Windham, ME 04062

$174.00

D. Richard M. Lawrence
28 Belfort Street
Portland, Maine 04103

$200.00
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E. Michael Mallis
395 River Road
W indham, Maine 04062

$231.00

F. Theodore Ozimek
139 Edw ard Street
Portland, Maine 04102

$78.00

G. Dan Sawyer
163 Dingley Spring Road
Gorham, Maine 04038

$56.00

H. Brian W olcott
147 Fair w ind Lane
Cum berland Foreside,
ME 04110

$70.00

The Defendant shall pay this restitution by certified bank check or money order,
payable to the Office of the Maine Attorney General. These payments must be made
in full no later than 30 days from the date of this Order.
4.

For a period of 90 days after the date of this Order, the Defendant shall reimburse any
consumer for failing to deliver the amount of firewood contracted for if the consumer
presents to the Attorney General an Affidavit that provides a factual basis for the
consumer’s claim of not receiving the contracted for amount of firewood. This
restitution shall be made by the Defendant within 30 days from the date the Attorney
General notifies the Defendant that the consumer’s affidavit provides a reasonable
basis for restitution. Payment shall be made by certified bank check or money order,
payable to the Office of the Maine Attorney General.
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5.

Pursuant to 5 M.R.S.A. §209, in addition to the above restitution, the Defendant is
ordered to pay the Office of the Attorney General a civil penalty of $3,500. This civil
penalty shall be paid by certified bank check or money order, payable to the Office of
the Maine Attorney General. It shall be paid in full no later than 30 days from the
date of this Order.

6.

Any violation by the Defendant of the mandatory injunctions listed above (Paragraph
2) and orders to pay money (Paragraphs 3-5) shall be subject to the civil penalty
authorized in the UTPA, 5 M.R.S.A. §209.

7.

Dated.*

Each and every violation of this Order shall be treated as a separate contempt hereof.

■
Justice, Superior Court
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STATE OF MAINE
KENNEBEC, ss.
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-04-293

STATE OF MAINE,
Plaintiff
ORDER
BRYAN L. HALE,
Defendant
This m atter is before the court on the plaintiffs motion for sanctions pursuant to
M.R. Civ. P. 37. Defendant has not complied w ith discovery requests of the plaintiff in
spite of its order of June 23, 2005, compelling answers to interrogatories and production
of documents. Both parties appeared through counsel.
Defendant7s counsel explained the difficulties with respect to providing
discovery and advised the court that he was prepared to see that discovery as requested
and now pending by the plaintiff would be completed by November 28, 2005.
Counsel further advised that they were negotiating deadlines for further
discovery to move this matter forward.
Inasmuch as it is clear that the discovery difficulties in this case are occasioned
by the reluctance of cooperation by the defendant, it is hereby ORDERED:
Defendant will comply w ith all pending discovery requests by
November 28, 2005, or defendant will be defaulted. The clerk is instructed
to enter default on December I st in the absence of discovery action notice
properly filed.
Dated: November 18, 2005
Justice, Superior Court

